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- JUDGE PARSONS MAKES STRONG
PLEA FOR LEGAL REFORM)

k {Continued from page eleven)

One can imagine circumstances in

cases of mistaken identity, cases where
innocent men have been convicted
upon circumstantial evidence, nay even
cases where the defendant’s own con-

' fessions have proved false, but we do

not on that account exclude the evi-
the admis-
sions of the accused, or circumstantial
evidence. Nothing human is perfect,
no testimony is infallible, but of ali
evidence which tends to establish the

defendant’s gullt, his own is least like-
I ly to be unreliable.
mest cases does lie to save himself,

He may, and in

but never if he knows it to accuse

| himself.

“This rule in question, originally
adopted to save the subject from the
tyrannical power of the crown when
men were persecuted for religious
opinions, for political offenses, for
writing or speaking the truth, is pre-
served, though the reason for it has
long disappeared. The danger now is,
'not that innocent men will be convic-
ted, but that guilty men shall go un-
whipped of justice.”

4, 5 und 6. Reversal Upon Merits, Fi.
nal Judgment Inm Appeliate Court,
And Findings Of Fact:

These three subjects will be con-
sidered together. They are embraced
‘in & bill drafted by the American Bar
| Association and now before Congress.
,The bill relates to practice in the fe-

rovides as follows:
1 be set aside, or

admission or rejection of evidence, or
for error as to any matter of pleading
or procedure, unless, in the opinion of
the court to which application is made,
after an examination of the entire
cause, it shall appear that the error
complained of has injuriously affected
the substantial rights of the parties.
trial judge may in any case sub-
to the jury the issues of fact
upon the pleadings, reserv-
question of law arising in the
or subsequent ent and de-
, and he and any court to which
thereafter be taken on
shall have the power to
jud t to be entered either
upon the verdict or upon the point re-
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served, if conclusive, as its judgment
upon such point .reserved may re-
qﬂ' n ”

Through the efforts of the State Bar

1 Assoclations similar laws have been

W iin New York, in New Jersey, Ohio,
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. SING FAT CO.
NEW LINE OF DRESS GOODS JUST
ARRIVED.
HAWAIIAN

Jams, Jellies, Preserves, "ﬁnupplm
Rice, Coffee, shipped anywhere,

HESRY NMAY & CO., LTD,,
Grocers. Fort Street.
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PACIFIC ENGINEERING
COMPANY, LTD. -
Counsuiting, Designing und Con-

structing Englneers.
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tures, Steel Structures, Sanltary Sys-
tems, Reports and Estimates on Pro-
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- fn_ow been enacted that they are com-
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n, Kansas, Oregon, 'and, by

form by its recently adopted
_ - “This amendment to
the law by statute, constitutional
amendment and rule,” says Mr. Alger,
fn the Janunary number of The
World's Work, “indicated above, does
not fairly express the full measure of
| thig particular reform. Influenced by
public opinion, the courts in other
states in which no such legislative re-
form has taken place today are dis
regarding technical errors which they
would have found serlocs 10 years
ago. Indeed, there is no real need for
these statuteg amending the law, ex-
cept, as the Chinese say, ‘to save the
face’' of the courts. The trouble from
which these statutes give them an ex-

" cuse for escapiig was oné of their own

‘Qevising. It is more dignified, how-
"ever, for the courts to declare in the

states in which these statutes have

‘plying with a new statute than to say
frankly that they had heretoforec done
_wrong in magnifying the importance
“of technicalities by which they had
rreated a vast number of precedents
Equity Rules. “This amendment to
resolved to mend their ways and do
lmt.“

Quoting from the same author in
the February number of The World's
Work: “A new note is being sound-
ed, A few judicial utterances which
sound that new note may not be inap-
propriate. Take, for example. a re-
cent case in the supreme court of
Wisconsin, in which, after over-ruling
a number of its own decisions and re-
fusing to follow the United States su-
preme court, it held that a defendant
who remained silent waived his right
to arraignment and plea. The fact
that the record on appeal did not dis-

jclose that he had been arraigned and

asked to plead guilty or not guilty, the
pourt declared, did not affect his sub-
¥tantial rights. The court says: “‘Sure-
Iy the defendant shofld-have every-
one of his constitutional rights and
privileges, but should he be permit-
ted to juggle with them? Should he be
gilent when he cught to ask for some
mainor right which the court would at
onee give him, and then when he has
had his trial and the issue has gone
against him. should he be heard to say
there was error because he was not
given his right? Should bhe be al-
lowed to play his game with loaded
dive? Should justice travel with lead-
en heel because the defendant had
storea up some technieal error not
affecting the merits, and thus secure
‘a new trial because, forsooth, he has
waived nothing? We think not.’
“Perhaps it is due to discouraging
deeisions like these that the percent-
age of appeals in eriminal cases is
{far smoller in Wisconsin in propor-
it‘nn to the number of convictions than
it is in Jowa. At least this is the rea

sening Sf the attorney-general of
| lowa.
10 vyears

'wnuid have found serious
|aright in the attitude cf its courts to-

iward crime. Tn a decis’on rendered

|in 1999, its supreme court declared,
in v¢fue’ne to grant a new trial for a
idefeet that was found in an indict

ment: ‘This court proposes to give
to the people of this state a just and

e e

which the accused may say what he|
does not mean, or may criminate him- |
“self unjustly. True, and we can cite

B —————————— 1 R w—— i em———————

“HONOLULU STAR-BULLETI

St &

e e

N, SATURDAY, MARCH 14, 1914.

e gy ———— VR A E

D S

o~ -y

-

;4

OVER-NIGHT
ASSOCIATED PRESS
NEWS

| harmonious system of criminal juris-
prudence, founded on justice and sup-
ported by reason, free from the mysti-
cism of arbitrary technicalities. This
standard will control our decisions, it
matters not what or how many other
|appcliatp courts may have declded to
the coutrary.”

In Regurd to Special Verdiets

Section 18023 of our revised laws
provides that in civil cases, except in
inrtances named, “the court, by the
conzent of parties, instead of direc-
{ting ‘he jury to give a general verdict,
{may direct the jury to answer any
| questins of fact stated to them by
th> court for that purpose, and in
such case the jury shall answer such
questions and shall not give any ver-
diet. and on the findipg of the jury on
the questions which they answered,
the court shall enter the verdict, and
the verdict so enfered shall be as efl- |
fectual and shall be open to the same
objections and modes of attack (if
moved against) as if the same had
been the verdict of the jury.”

This provision. admirable so far as
it goes, has not been invoked in re-
cent yvears, if indeed, it has ever been
invoked in this circuit and beyond
doubt the reason for its neglect is that
it is only available “by consent of the
partieg.” The'right to render a gen-
eral verdict frequently obscures the
real issues and gives play to preju-
dices which should have no part in
the deliberations of tae jury room.
Agaln quoting Mr, Storey: “The way|
to avold the influence of these pre-l
judices is to make the jury decide the;
real issues involved. When the jury
is required to answer direct gquestions,
they are forced to consider the real!
issues of facts, and the verdict settlea
the facts once for all. The court can
then order a verdict one way or the
other. and let the appellate court, if
it does not confirm the ruling, order
such a judgment upon the findings as
the law requires. The provinece of the!
jury is to fird facts and assess dam-
ages, and to this province they should
be limited. 1If the jury were regular-
ly asked in accident cases such ques- 1
tians, as: “Wag the defendant negll-‘
gent?' ‘If so, in what did the negh-
gence consist?” or if the claim is that!
the plaintiff did not exercise due care|
by omiiting some precaution or do-'
ing some careless thing, the judge'
were to submit the question whethe:[
he did do the thing or omit the pre-
caution suggested, the jury would in
fact deal with the gquestions, which,
in theory, they must decide in order
to reach a verdict, but which, in praec-
tice; may or may not receive their at-
tention. Were this system-  adopted
the parties would not be compelled to
try questions of fact agdin, because
the Judge at the trial erred in his:
views of Hability tpon these facts.
One trial would suffice to- establish
the facts, and a verdict upon them,
could only be set aside for flagrant
errors in omitting or excluding evi-
cdence which bore. upon these issues.

“In dealing with questions of evi-
dence, the Appellate Court shpuld be!
given liberal discretion to sustain the,
verdict where it is reasonably appar
ent that the admitted or excluded evi-
dence ought not to have changed the
jury's conclusions, or that the judg-
ment of the court below was in itself.
just. Remembering that the t.rialj
judge may always set aside an im-,
proper verdict, and that the case rare-
ly reaches the appellate court until
the power has been invoked, the slight,
chance of injustice arigsing from an
error in dealing with evidence com-
mitted both by the trial judge and
the appellate court is infinitesimal as
compared with the injustice done by
the present praetice, and the delay
and expense to which not only the
parties but all litigants in the same
court are put to by repeated new
trials.”

No better summing up of the situa-
tion can be found than in the words
of Professor Judson, found in a copy
of his work on a page to which the
volume readily opens. *““The situation
in this country in our judicial proced-
ure is the more intolerable, and in-
deed indefensible, when we consider
that it is now recognized by the stu-
dents of historical jurisprudence that
extreme technicality is a sign of an
undeveloped system of law, in which
legal rights are subordinate to the
procedure to enforce them, wherein
the substance is secondary to the
form. Centuries ago the main busi-
ness of the courts was in arccertainin=z
| ruies that litigants should follow, and
this extreme technicality and formal-
ism in the early days of soclety was
a step, but only the first step, towards
a rational system for determining con-
troversies. It is better than private
war. That is the determination by
chance and wager of battle was an
advance upon that primitive state
where men took the law into their
own hands. We now recognize that
| the demand for simplicity in proced-
|ure does not spring from ignorant re-
| fcrmers and radical iconoclasts, but
{ie a progressive step in the rational
{advance of a progressive jurispru-
| dence, Forms were regarded with su-
i perstitious reverence in the early
stages of society, but we now recog-
| nize that the simpler the procedure
the better it serves its purposes. It
{does not mean that accuracy and pre-
i cision of statement in judicial proced-
{ure shall be any less important than
Ilhe)’_prp now, or that a clear and con-
cise statement of facts in issue will
not always be effective. Substance
and not form, however, must be of
the first Iimportance. It does not
mean that we shall substitute haste
and want of consideration for deliber-
ation and judgment; but it does mean
that our judicicl machinery must be
s0 modeled that justice can be liter-
ally brought home to the people, and
that busy men can afford to litigate
the complicated question arising in
our complex industrial life.”

In Hawaii the hope of a remedy for
at least a portion of the evils com-

POLYGAMY FOUNDER e
ALLEGED WHITE SLAVER
SEATTLE, Wash. —Rev. Bart Dahlk
strom, founder of the religious sect
known as “Heliga,” which believes in
and preaches polygamy. was conviet-
ed here yesterday in violation of the
Mann white slave act in transport-
ing Miss Edna Englund of Tacoma
from Fresno, (Cal., to the state of
Washington. It was developed at the
trial that Reverend Dahlstrom lived
in his home with three women, two of
whom were Miss Englund and her sis-
ter and the cther 28 woman who claims
she was actually married to the
preacher. Reverend Dahlstrom. who
js said to come originally from North
Dakcta, was arrested on complaint
of Miss Englund, who claimed that
she entered Dahlstrom’s home on his
promise that he would marry her.

{ Miss Englund lived in the home with

the other two women some time and
with the knowledge of the relation-
ship of Dahlstrom to her sister as well
as the other woman.

MEXICAN SOLDIERS MUTINY
AND KILL LEADER
CITY OF MEXICO.—Gen. Florencio
Alatriste, commanding an army of a
thousand men at Jejulla, in the state
of Morelos, was killed vesterday by
his own men, who mutinied under the
leadership of four lieutenants,
Other higher officers of the com-
mand who made their escape hurried
to neighboring villages, organized a
punitive exvedition, returned to Je-
juila and whipped the mutineers.

The rout was complete and the ma- |
|jor!ty of the mutineers who surrend-

ered into the handg of the hurriedly
organized reprising army were exe-
cuted.

WILSON'S DAUGHTER ELEANOR
IS NOW ENGAGED
WASHINGTON, D. C. — President

and Mrs. Woodrow Wilgon yesterday |

announced the  engagement of their

| daughter, Miss Eleanor Randolph Wil-
|son, to William Gibbs McAdoo, secre-

tary of the treasury in President Wil-
son’'s cabinet. Though no announce-
ment of the wedding date has been
made it Is believed that the nuptials
will take place in June or July.

IRISH LEADERS
WANT TO EXHIBIT
LONDON, Fng—John Redmond, Jo-
seph Devlin. T. P. O'Connor and other
leading Irishmen addressed a memor-
fal yeiterday to Premier Asauith ask-
ing him to urge reconsideration by
the government of its refusal to par-
ticipate in the Panama-Pacific expo-
sition in San Francisco in 1915.

INJURED FIGHTING BANDITS.
PEORIA, 1ll.—Two men were killed
and two denuty sheriffs and a woman

~were wounhded in a pitched battle be-

tween officers and citizens and a band
of train robbers who attempted to
holdup a Chicago & Northwestern
freight train yesterday at Manlius,
Il. The woman was injured.by &
stray bullet during the progress of
the fight.
S

With a viewito making an inspee
tion of the various Japapese planta-
tion camps om Hawal, and also for
making an investigation of labor con-
ditions among his countrymen, Hachi-
ro Arita, acting ccnsul fér Japan, is
planning to leave for thd Biz Island
March 28. i

plained of lies in prospective legisla-
tion, in a genuine attempt on the part
of trial courts to reach the merits of
cases before them as best they may
vnder whatever (procedure the law
provides. It lies ir the assistance of
counsel in presenting to juries only
such matters as the jurors have a
legal right to consider and in abstain-
ing from pleadings intended for delay
and objections, which do not go to
the merits of cases.- It lies in the
training of juries to disregard imma-
terial matters and to understand that
a proper verdict, whether general or
special, means in the end the answer-
ing of certain specific questions of
fact presented by the evidence and
stated by the court, and above all
else, it lies in an appellate procedure,
either provided by statute or adopted
without legislative enactment which,
to paraphrase Mr. Wigmore, makes an
appeliate hearing a search for jus-
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Though there is little cause for|cur calendar for the present session.|in ;our work you will have the
complaint™ as to grand juries, they,!It is your task to examine those com-| vice of ome or more of the publ
too, can help by observing the legal! mitments with a view ito fifding| service prosecutors who will, if
division of functions in criminal pro-| whether or not the facts warrant in-| quired, read you the rules of the
ceedings; by keeping well within their| dictment and to enquire 'into sueh|pfeme ¢o relative to grand
province and by presenting to the| other mafters as may moperly be|pr ngs and who will advisé y
court mo matters with which the| brought to your attention by the!as to the law of all cases coming be=
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